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JOHN

W.

DAVIS

The Lawyers of Louis XVI
This article was recently made available to The International
Lawyer by the author's daughter, Mrs. Charles Healy of Princeton, New Jersey. John William Davis was born in 1873 in Clarksburg, West Virginia. He received his B.A. in 1892 and his LL.B.
in 1895 from Washington & Lee University, where he taught as
Assistant Professor of Law, 1896-1897. "Learning at the expense of his pupils," he said. He then practiced law in partnership with his father in Clarksburg. In 1910 and again in 1912
he was elected Democratic Representative from West Virginia.
President Woodrow Wilson appointed him Solicitor General of
the United States in 1913, a post in which he served throughout
World War I, until his appointment as Ambassador to Great
Britain in November 1918. He continued at the Court of St.
James until 1921. Returning to the United States, he became the
head of the firm of Davis, Polk, Wardwell, Gardiner,and Reed in
New York, in which he practiced until his death in 1955. His
active practicewas only once interrupted, to run unsuccessfully as
Democratic candidate for President against Calvin Coolidge in
1924. The following monograph, written in 1941, represents
private study of a subject which interested him profoundly: the
responsibilityof a lawyer to his client.

The Trial of the King
On the morning of December 11, 1792, there came to Louis
XVI, King of France, imprisoned with his family in the gloomy tower

of The Temple, a delegation composed of Chambon, the Mayor of
Paris, Chaumette, procureur-general of the Commune, and Santerre,
the ex-butcher who was Commander-in-Chief of the National Guard.
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They brought with them an armed escort to conduct Louis to the
hall of the National Convention there to be put upon his trial. He
was not surprised by their coming for Clery, his faithful valet, had
given him the night before the news of the action which the Convention had taken; and the roll of drums in the early morning, the clatter
of horse and cannon in the garden of The Temple, and above all the
forcible removal of the young Dauphin from his side left him no room
to doubt what was afoot.
The Secretary of the Commune read the Convention's decree that
"Louis Capet should be brought to the Bar of the National Convention." "Capet," said the King meticulously, "is not my name. It is
that of one of my ancestors." And then addressing himself to the
Mayor, he said, "I could have wished, Sir, that the Commissioners
could have left my son with me during the two hours I have passed
waiting for you; but this treatment is of a piece with the rest I have
met with here for these four months. I am ready to follow you, not in
obedience to the Convention, but because my enemies have the power
in their hands." Seated accordingly alongside the Mayor and surrounded by the escort of horse, foot, and artillery he drove through
the hushed and silent streets of the awe-struck city. No King of France
through all the centuries had ever made a similar journey.
For more than a month the Convention had been angrily debating
the two essential questions involving the King. Can Louis XVI be
tried? What tribunal shall pronounce judgment? It was the age-old
law of the realm that the person of the Monarch was sacred and inviolable. The Constitution of 1791, which the Constituent Assembly
had proposed and which the King had accepted, embodied this
doctrine; restricted only by the law of the Convention declaring that
whenever the Monarch put himself at the head of a hostile army to
attack the Constitution or failed in his duty to oppose such an attack
he should, although not amenable to the ordinary laws against felony,
be held to have forfeited the Crown. This, said some, was the only
penalty, and the all-sufficient penalty.
As for the tribunal before which he was to be brought, some demanded that the trial should proceed, if at all, in the courts. But to
this others answered, "This nation is the Convention which represents
it, commissioned to do everything on its behalf, to avenge, to constitute
and to save it. The Convention, then, is competent to try Louis XVI
* * * True he will have the same men for accusers and judges * * *
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The nation can do no wrong, and the deputies who represent it partake
of its inviolability and its powers."
Above the voices of those who strove to prolong the debate there
rose the sinister tones of St. Just. "Try a King like a Citizen," he cried,
"that word will astonish posterity. To try is to apply the law; law is a
relation of justice; what relation of justice is there then between humanity and kings?" "Some day," he went on, "people will be astonished that we, in the 18th century, were less advanced than the
Romans in the time of Caesar. Then the tyrant was immolated in
full Senate, without any other formality than 23 dagger wounds and
without any other law than the liberty of Rome." Marat, Robespierre,
Jean-Bon St. Andre (who had once been a Protestant minister) took
up the cry, demanding in speeches of equal vehemence the King's
condemnation without the formality of a trial. It was in such tumult
that the Assembly on the 3rd of December passed its decree declaring
that it was the will of the National Convention that "Louis XVI shall
be tried by it." It took until the 10th to draw up the articles of impeachment. And now, on the 1 lth, Louis was on his way to make
answer at the Convention Bar.
He bore his part with dignity. "Louis, be seated," said Barr~re
from the Presidential chair to the man who had been his King. Article
by article the charges were then read to him, and after each challenging pause came the question, "What have you to answer?" In calmness he made his replies until they reached the charge, "You spilt the
blood of the people on the 10th of August." Then his voice rang out
in bitter protest, "No, Sir, no! It was not I." The reading ended, he
demanded a copy of the act of accusation with the supporting papers
and counsel for his defense. Even this simple request provoked controversy. After the King had retired, Billaud-Varennes, declared by
Napoleon to be the worst of the sanguinary monsters who reigned
in the Revolution, shouted that the request of Louis was nothing
but an attempt to delay judgment by means of chicanery. But for
perhaps the last time moderate counsels prevailed and a deputation
was sent to Louis to announce the granting of his request for counsel
and to ask whom he would choose.
It is of the men he named, the service they so vainly rendered to
him, and the fortunes that later befell them that we are to enquire.
In formal writing as the Deputies demanded, the King named first
Target, or if he could not serve, Tronchet; and both if possible.
Tronchet's address he was able to give as at his country house; that of
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Target he did not know. The fact that he asked for pen, ink, and
paper with which to prepare his defense is eloquent of the strictness
of his confinement, for all writing materials had been taken from him.
Communication, orally or in writing, with his wife and children on
the upper floor of his prison had been strictly forbidden, as if he could
receive help from those who were more helpless than himself. Even
his counsel he could not hope to see until the Convention had given
its grudging approval of his selection.
Back came the deputation in the morning to say that M. Target
had declined to undertake the defense and that M. Tronchet was still
to be heard from. Target, although he had but turned 54, wrote a
letter which he signed "The Republican, Target," making the lame
excuse that he had discontinued his practice some years before and
was too old for the task. His act was one of sheer poltroonery and
has covered his name with merited disgrace. Cambacrs went so
far as to say that by his example he had endangered public morals.
To the glory of the French Bar he stood alone in his cowardice.
Tronchet wrote at once that he was ready for the task. Others, among
them Sourvat, Huet, Guillaume-let their names be rememberedvolunteered their services; and there came to the Convention one letter
which has made its writer immortal. It was dated on the very day
when Louis had appeared at the Convention Bar.
Citizen President, I am yet uninformed whether the Convention
will allow the defense of Louis XVI to be undertaken by counsel
or not. If it be allowed, and the choice of counsel is left to him,
I request that Louis XVI may know, that if he think proper to
choose me for that office, I am ready to undertake it. I do not
ask you to make my offer known to the Convention, for I am far
from thinking myself of sufficient importance to engage their
attention: but I was twice appointed a member of the Council of
him who was my master, at a time when that office excited a
general ambition. I feel it my duty to offer myself as his counsel,
now that duty is thought dangerous by many. If I knew any
possible mode of making my intention known to him, I should
not take the liberty of applying to you. I imagine the place you
fill affords you the means, more than any other person, of sending
him this information. I am, with respect, etc.,
L.

DE MALESHERBES.

Brave and glorious old man! Born on the 6th of December, 1721,
he had passed three score years and ten of honor and distinction. He
had taken no part in the proceedings that led to the overthrow of the
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monarchy, and had he chosen to continue his retirement he might
have ridden out in safety, as did so many others, the tempest that was
sweeping over France. Instead he chose the path of duty and of mortal
danger.
Tronchet, as I have said, had also accepted and on the 14th he
and Malesherbes, after their persons had been searched by the guards,
were admitted to the King. Malesherbes fell upon his knees before
his sovereign but Louis raised him and pressed him to his bosom. "Ah,
is it you, my friend? You fear not to endanger your own life to save
mine; but all will be useless; they will bring me to the scaffold. No
matter, I shall gain my cause if I leave an unspotted memory behind
me." It was a foreboding soon to be fulfilled for both of them.
Then began the preparation of the defense of their client under
circumstances as difficult as any lawyers have ever encountered. The
two already chosen demanded from the Convention permission to
associate with themselves a younger and more active man whose task
it would be to draw up and deliver the defense, while they were
to seek and prepare material for it. The person indicated was Raymond de Seze, then only 43 years of age, but already at the front of
the Paris Bar, where he had won a deserved reputation.
Every day from the 14th of December until the hearing on the
26th these lawyers visited their Royal client in his lonely prison.
Malesherbes would come in the morning to arrange the business for
the day, bringing with him at his peril the newspapers containing the
opinions of the deputies regarding the impending trial. Some of
these, before destroying them, Louis showed to the faithful Clery,
who expressed wonder that the King could read them without horror.
"I see the extent of men's wickedness," replied the King, "and I did
not believe there were such in existence." At five in the afternoon
all three of the lawyers would assemble and work with the King until
the closing hour of nine, under the eyes and often within the hearing
of the municipal guards.
It was on the 16th, in the afternoon, that there came to the prison
a deputation from the Committee of Twenty-one appointed by the
Convention to superintend the trial. They brought a copy of the impeachment and documents of alleged support to the number of 107.
Many of these papers had been found in the secret press in the Royal
apartments in the Tuilleries. Some were plans for a constitution with
marginal notes in the King's hand; and others, to the King's distress,
were informations from the registers of the police, written and signed
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by his own disloyal servants. One by one they were read to the King
and his counsel. The King was called upon to answer "yes" or "no?'
as to his knowledge of each of them. The originals and the copies
which were to be left with him were signed for identification, and not
until midnight was the dreary task completed. A few days later the
same deputation returned bringing 51 new papers which were read,
signed, and marked as before. And it was to these 158 documents
and the facts and inferences to be drawn from them that the labors
of the defending lawyers were chiefly directed. It was a formidable
task to be completed in the short space of ten days; but the Convention was obstinate against any extension of time, and in the interval
the Jacobins were busy whipping the Convention and the populace
into fury with reports of royalist plots, attacks upon patriots, and the
circulation of seditious pamphlets in defense of the King.
Laboring night and day, de Seze completed the draft of his argument in defense. It closed with a peroration so affecting that Malesherbes and Tronchet could not conceal their emotion. When the reading was finished, however, the King said, "I have to request of you to
make a painful sacrifice. Strike out of your pleading the peroration.
It is enough for me to appear before such judges, and show my entire
innocence; I will not move their feelings." It was a sentiment of the
same sort that moved his response to his valet, who had suggested that
instead of asking for the return of his razors which had been taken
from him, he should go unshaved to the Convention to show by his
appearance with what barbarity he had been treated. "It does not become me," said the King, "to take steps to excite commiseration."
So on the 26th the armed escort came again at 9:30 in the morning and Louis started on the last but one of his journeys. Entering the
hall he seated himself beside his counsel on the floor of the Convention
in the midst of a sullen silence. De Seze rose to speak. He began with
a double challenge to the authority of the tribunal: first, that the
Constitution of 1791 had promised personal inviolability to Louis
and whatever the crimes against the State of which he had been guilty
they could be punished only by dethronement; and second, that if he
had lost his rights as a King those of a citizen remained to him, including among them the customary forms of law. Of these the most important was a distinction between the jury of accusation and that of
judgment. Looking into the frowning faces that surrounded him,
de Seze boldly declared that he sought everywhere for judges and
found none but accusers.
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Then taking up the facts, he divided them into those occurrences
which preceded and those which followed the acceptance of the
Constitution with its new limitations on the kingly power and its
promises of inviolability; a difference, as may be seen, of vast significance. And dealing last of all with the charge that on August 10th
when the mob stormed the Tuilleries, Louis by his orders to its defenders had been guilty of shedding the blood of the people, de Seze
recalled what all men knew, that the King had put himself under the
protection of the Assembly and so far from promoting the conflict, it
was an order from his hand that led the Swiss guards to give up the
defense of the palace, and with it their own lives.
Instead of the pathetic peroration which the King had forbidden
he closed his splendid effort with words of moving dignity.
Louis ascended the throne at the age of twenty and at the age of
twenty he gave upon the throne an example of morality. He
carried to it no culpable weakness, no corrupting passions. In
that station he was economical, just and severe, and proved himself the constant friend of the people. The people wished that a
disastrous tax bearing hard upon them might be repealed; he
repealed it. The people demanded the abolition of servitude; he
began by abolishing it in his domains. The people solicited
reforms in the criminal code to mitigate the fate of culprits; he
made those reforms. The people desired that thousands of Frenchmen deprived by the vigour of our customs of rights belonging to
citizens, might be restored to those rights; he restored them by
his laws. The people demanded liberty; he gave it to them. He
even anticipated their wishes by his sacrifices; and yet it is in the
name of this very people that men are now demanding-Citizens,
I shall not finish. I pause before history. Consider that it will
judge your judgment and that its judgment will be that of the ages.
In the same profound silence Louis rose to read some sentences of
his own, "speaking to you perhaps for the last time," and repelling
again the charges of bloodshed. With this his part and that of his
counsel was over. His chief concern when they had retired was not
for himself but for de Seze, "My poor de Seze," as he said, almost
exhausted by his prolonged effort. This incident was curiously like
that which occurred when Chauveau-Lagarde as counsel for Marie
Antoinette had finished his speech in her defense before the Tribunal
of the Terror. "How tired you must be, Monsieur. I am much alive to
all the trouble you have taken."
It is beyond this story to recount the days of fierce debate that followed. An appeal to the people was proposed by those who wished
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to save the life of the King; it was fiercely opposed by those bent on
his destruction. Louis' counsel, listening with strained anxiety to this
heated deliberation, could have felt little doubt of the final outcome.
As little doubt as the rabble in the galleries or the women pricking
cards with pins in order to count the votes; as little doubt, indeed, as
the King himself.
On the 15th and 16th the votes were taken, the last in an all-night
sitting, on three questions: (1.) Is Louis Capet (they clung to that
name) guilty of conspiracy against the liberty of the Nation and attempts against the safety of the State? (2.) Shall the judgment, whatever it be, be referred to the sanction of the people? (3.) What punishment shall be inflicted upon him? The first two questions were
disposed of on the 15th. Out of a total membership of 749, only 721
were present and voting and of these 683 voted guilty. On the appeal
to the people the ayes were 281, and noes 423. And when at seven
o'clock in the morning of the 17th the speeches and the voting were
over on the question of the punishment, it appeared that 361, or a
majority of but one, had voted unconditionally for immediate death.
Among these was the King's own cousin, the Duc d'Orleans, Phillippe
Egalit6; and when he gave his vote for death a shudder ran through
even that hardened gathering at the atrocious act. It was poetic justice
that within the year his own head should fall beneath the knife. "The
punishment," declared the president, "pronounced against Louis
Capet is-death!"
Fighting to the last, the lawyers of Louis, who had been refused
an audience until after judgment was pronounced, demanded again to
be heard. De Seze urged an appeal to the people, since the closeness
of the vote was of itself evidence of doubts in the minds of the deputies.
Tronchet invoked the penal code under which sentence of death could
be pronounced only by two-thirds of the judges. Malesherbes in his
turn attempted to speak, although as he declared, not accustomed to
public speaking. He broke down utterly under his emotion and
pronounced but a few incoherent sentences. And then occurred what
was under the circumstances an extraordinary thing. "Citizens," said
the presiding officer, Vergniaud, addressing the lawyers, "the Convention has listened to the remonstrances which it was a sacred duty
incumbent on you to make.-Will you," turning to the Assembly,
"decree the honors of the sitting to the defenders of Louis XVI?" "Yes,
yes," was the unanimous reply. And, although not without some bitterness, even Robespierre allowed himself to say, "I pardon the defenders
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of Louis the reflections they have permitted themselves. I pardon
them the sentiment of affection that unites them to him whose cause
they have embraced." How hollow were all these words the future was
soon to show.
It fell to Malesherbes to be the one to carry to Louis the news of
his condemnation. He found him deep in meditation, his elbows on
the table, his face buried in his hands. The King rose and received
the news with no mark of surprise or agitation; with much greater
calmness, indeed, than Malesherbes himself could summon. "The
grief of this good old man," said the King to Clery when he was gone,
"has deeply affected me." Daily thereafter Malesherbes called at The
Temple only to be refused admittance. The King and he were to meet
but once more when Malesherbes brought the news that the priest
whom Louis desired would attend him.
On the 19th a municipal officer came to search the King's quarters
and to make an inventory of his scanty effects and papers. In the
drawer of a small desk they found three rouleaus containing three
thousand livres of gold; on each was written in the King's hand, "For
M. de Malesherbes." "It is," said Louis, "money which does not belong to me, but to M. de Malesherbes; I had put it up for the purpose
of giving it to him." Accordingly, he handed the gold to the officer,
Baudrais by name, who promised to make delivery to M. de Malesherbes. As might have been expected Baudrais handed the money to
the Council and none of it reached its intended destination. It could
not have been intended as a fee, and no doubt was to be used by Malesherbes to relieve some of those who were dependent upon the King's
purse.
This must be so in the light of an incident which Malesherbes himself reported to his friend Desvaines. Said the King to him, "I have a
great sorrow." "What is that, Sire?" "I have no regret," answered the
King, "that there is nothing to be done for you. You have never wished
either dignities or fortune. I called you to the ministry. I know that
you did not welcome it, but it was the most marked testimony of my
confidence and that I have given you. You have believed that you
were fulfilling a duty in coming to my succor. But de Seze and Tronchet owe me nothing; they give me their time, their labor, perhaps
their life. How can I recognize such a service? I have nothing any
more and if I made them a legacy it would not be paid." "Sire," I
cried, "their own memory, Europe, posterity, are charged with their
recompense. You can, however, grant to them one that will overInternational Lawyer, Vol. I, No. 3
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whelm them." "What is that?" said the King. "Embrace them," I
answered. And the next day he pressed them to his heart and both of
them dissolved in tears.
Truly the King had nothing he could leave to them or to anyone.
In the will he wrote with his own hand on the 25th day of December,
1792, he could do no more than say, "I request M. de Malesherbes,
M. Tronchet and M. de Seze to receive my best thanks for, and
acknowledgments of the sense I entertain of all the care and trouble
they have taken on themselves for me."
And so, on the 21st of January, 1793, there was a noise of arms
throughout Paris, the carriage wheels rattled again on the pavement,
Santerre beat his drums to drown out Louis' last words, the knife of
the guillotine fell, and Louis XVI of France, at the age of thirty-eight,
yielded up his life. History has much to say of his mistakes and shortcomings as a King, but in his closing days, during his imprisonment,
his trial, and on the scaffold there was nothing that was mean or
ignoble or unworthy.
Malesherbes
So much for the great drama and its outcome. Let us look more
closely at the unsuccessful counsel for the defense.
The courage shown by Malesherbes and his devotion to the King
had not waited for the trial to show themselves. One of the first acts
of Louis when he came to the Throne was the reestablishment of the
Cour des Aides, a tribunal with jurisdiction over all cases connected
with taxes which had been dissolved under Louis XV. Malesherbes
became the first president of the reconstituted court, as he had been
of its predecessor in succession to his own father. Then it was that he
drew up and presented to the King in the name of the court the famous
Protest of the Cour des Aides against the abuses that were rampant
in the government, the laws, and the finances of the kingdom. It was
one of the boldest documents ever written and though it named no
names the men and interests at which it was aimed were plain for all
to see. They were men of power and place and interests so long vested
as to believe themselves secure, while those in whose behalf its reforms
were suggested were the oppressed multitudes who had no other
spokesman. In this protest, as has been finely said, Malesherbes pled
the cause of the people at the tribunal of his King, as he was later to
end his career by pleading the cause of his King at the tribunal of his
people.
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The Protest began by assailing the Farmers-General of the indirect
and excise taxes for the arbitrary and illegal character of their administration; the hopeless complexity of their rules and regulations such
as made them unknown and unknowable by anyone except themselves;
their horde of clerks and spies and informers; their frauds and favoritisms; and, a charge most unwelcome of all no doubt, their excessive
profits. A searching investigation into their operations was demanded.
Then, passing to other themes, the Protest denounced the Lettres de
Cachet by which a man might be arrested and imprisoned without
either accusation or trial; the Corv6e, or forced labor on public improvements; the oppressive and unequal character of the direct taxes;
the want of economy and the secrecy attending the taxes and revenues;
the failure to assemble the Estates General, or even the Estates of the
several provinces; and much more of the same sort.
No wonder the conservative ministers around the King and the
courtiers enjoying his favors found that this paper contained too much
that was unsuited for the public eye or ear; and that, having obtained
the King's consent, they left no stone unturned to suppress the publication of the offending document. The fact of its existence leaked out,
however, and copies were secretly printed. A contemporary who saw
a copy wrote that "No work of its class could be better written. ...
It is full of striking truths hard for Kings to listen to but which nevertheless must be told them." Well might it have been for Louis if he
had followed the suggestions made. But for Malesherbes it raised up
in high places a host of unrelenting and persistent enemies.
Nevertheless Louis called him into his service immediately thereafter as Minister of the King's Household and of his Provinces, which
was in some sort a Department of the Interior and general police.
Within the limits of his office, Malesherbes set promptly to work to
rectify as far as he could the abuses of which he had complained. He
released nearly all of those unfortunates who were being held under
Lettres de Cachet issued by his predecessor, the Duc de la Vrilliere,
who was said to have signed during his long years in the post no
fewer than fifty thousand such writs.
Malesherbes attacked the extravagant expenditures at the Court
and throughout the Government. He supported Turgot, who was
made Minister of Finance, in all the reforms by which the latter was
seeking to bring about order in the chaotic finances of the Nation. Yet
at every step he found himself blocked by the courtiers and the privileged classes who were benefiting under the existing state of things.
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They had a powerful leader in the person of de Maurepas, who proved
himself on this and on other occasions to be the King's evil genius.
At last, realizing that his efforts were in vain, Malesherbes asked leave
to resign his office and retire. Turgot, more obstinate, waited only
a little longer for his own inevitable dismissal.
Free, then, from the cares of office Malesherbes retired to his beloved estate of that name where for the next ten years he led such a
life as Thomas Jefferson and Benjamin Franklin would have envied.
He studied the natural sciences, especially geology and botany. He
corresponded with savants at home and abroad; delved into scientific
agriculture, and collected exotic plants. He patronized the brothers
Mongolfier, the inventors of the balloon. He traveled widely throughout France, Switzerland, and Holland, using for greater freedom the
assumed name of M. Guillaume, and talking with everyone he met.
During this period, although he was himself a Catholic, he composed
and published his powerful memorials on behalf of the Protestants and
Jews demanding for them the civil rights of which they were so bitterly
deprived.
Meantime, things were going from bad to worse with the King
under the advice of de Maurepas, of whom Malesherbes once said that
"he added his own fee6leness to that of his pupil." So in 1785 the King
recalled him to his Council as Second Minister-a post which Malesherbes described as having no active function but only the right to
speak. It was a right of which he boldly availed himself. Again and
again he protested against the policies that were being followed. Again
and again he besought the King to bring order into the national
finances, telling him that there was but one remedy for this disordernamely, economy. And again and again he warned the King of the
danger to the nation and to the crown if there were no reform.
Finally, in 1788, he drew up another memorial which might fairly
be called his political testament. It was a lengthy document of some
two hundred pages in which he set forth the situation as he saw it and
told Louis bluntly that he had gone too far to retreat. He insisted that
the King must press on to the summoning of the Estates General, this
time giving full representation to the people as well as the nobility and
the clergy; and that he must be prepared to grant a new constitution.
Perhaps this paper never reached the King-perhaps if it did he never
read it. It is said that while he was in prison he inquired about it and
demanded a copy from Malesherbes; which, when brought to him he
read with deep emotion. Be that as it may, Malesherbes realized once
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more that the forces of reaction that surrounded Louis were too strong
for him and that, for the time at least, he could do nothing further. So
once more he asked to be permitted to resign.
He had no bitterness about it, no resentment toward the King; nor
did he regret his own course. Indeed, writing to his friend, Boissy
d'Anglas, in November of 1791, he said, "nothing is left for me but to
be the same so long as I shall live." His feeling toward the King, notwithstanding that he had no further personal contact with him, he expressed to another in these words, "The poor King; I truly pity him.
I fear he will have much difficulty in escaping from these wretches and
that is a great pity for he is truly a worthy and respectable prince. I
am very tenderly attached to him since I have been near enough to
appreciate all his good qualities. Although I cannot abide to dress
myself up and above all to carry that accursed sword which is always
getting between my legs and which some day will make me break my
neck, I go regularly every Sunday to the King's Levee because my
greatest pleasure is to see with my own eyes that that brave man is
well. I never speak to him, but that makes no difference; it is enough
for me to have seen him and I believe also that he is very pleased to
see me."
It was this rare devotion such as few kings have ever received or
merited that brought Malesherbes out of his retreat to the hall of the
National Convention. Now the trial was over; now Louis was dead;
and Malesherbes, then seventy-two years of age, was free to return to
the home he loved, there to spend his declining years. These were to
be shorter than even he could have feared.
The lightning flashed within the year, while the Terror was at its
height. Those who controlled the thunderbolts struck at Malesherbes
first in the person of his son-in-law, M. de Rosambo, who was denounced to the Committee of Public Safety on the ground that some
years before as an officer of the Parlement of Paris he had signed a
protest against certain decrees of the Constituent Assembly. It was
a flimsy charge but it served its purpose, and de Rosambo and
his wife were torn from the very side of their parent and hurried
to prison. Two days later the agents of the Committee came
again with arms to arrest Malesherbes, his granddaughter, M. Chateaubriand her husband, and other members of his household who
were all taken to the prison of Madelonettes. He asked that the family
might all be confined in the same place and accordingly they were
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reunited at the prison of Porte Royale which had been given the ironic
name of Porte Libre.
Here his own spirits did not desert him and during the months of
confinement he did much to maintain the spirits of his fellow prisoners.
When he was arrested he said gaily to those who pressed around him,
"I have become a bad subject at the end of my life and I am having
myself put in prison." He took up his pen again. He wrote to the
committees of the Convention a defiant letter demanding to know the
cause of his arrest. He composed at great length a memorial to the
Revolutionary Tribunal in defense of his son-in-law. One communication was as useless as the other. De Rosambo was promptly condemned
and as promptly executed, and on the morrow of the day when he had
been guillotined Malesherbes, his daughter, his granddaughter Mime.
Chateaubriand, and her young husband were brought with others before the Tribunal on the vague charge of having conspired against the
unity of the Republic. That was all. "It does not make sense," said
Malesherbes.
In order to give the color of regularity to the proceedings the usual
farce of interrogation was gone through. Its form has been preserved.
Here it is:
We have had produced from the prison of the Conciergerie, the
hereinafter named of whom we have demanded his name, age,
profession, country and residence. He has answered that his name
is Cretien Guillaume de Lamoignon Malesherbes, age 72 years,
former noble, ex-minister of State, and latterly official defender of
him who reigned under the name of Louis XVI; born in Paris, in
the parish formerly called St. Paul, living at Malesherbes, district
of Penthievres, Department of the Loiret.
Question:
'Have you not conspired against the safety and the liberty of
the French people, and have you not said that you would
employ every means to destroy the Republic?'
Answer:
'I have never said that.'
Question:
'Have you a defender?'
Answer:
'No.'
Accordingly we have named Citizen Duchateau as defender.
Still keeping up the pretense of formal procedure the evidence was
then produced. It consisted of one witness and one document. The
witness was a former domestic of Mme. de Sanozan, the sister of
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Malesherbes. He testified that one day he told her in the presence of
her brother that all the vines in the neighborhood were frozen and that
the harvest would be lost; whereupon M. de Malesherbes said that it
was fortunate that it should be so since the people having no wine
would be calmer and more tranquil, and that the revolution perhaps
would not have occurred if the vines had been similarly frosted during
the two preceding years.
To this weighty evidence there was added a letter from Malesherbes to President Roland written in 1790 and found among the
papers of the President, in which Malesherbes excused himself from
communicating his ideas, formerly expressed, on the sale of offices and
the organization of the courts with which the Assembly was then concerning itself. "For," said he, "in times of violent passions one should
be watchful in letting reason speak lest one should do injury to reason
itself; for the enthusiasts will incite the people against those very truths
which in other times would be received with general approbation."
With this the judges of the Tribunal found themselves satisfied
and returned a verdict of "guilty." The same sentence was formally pronounced upon thirty others, including his daughter, his granddaughter,
and her husband, who were all held to have conspired against "the
safety of the State and the unity of the Republic." It was in such
fashion that prisoners were being daily hurried to the guillotine.
Malesherbes bore his fate without a murmur, and with a courage
that did not fail. Even his usual wit did not desert him, for when he
stumbled in passing from the Conciergerie to the fatal tumbril he dryly
remarked, "This false step is a bad omen. A Roman would have gone
back to his house." No doubt he tasted one supreme drop of bitterness
when he was kept waiting at the foot of the scaffold while his daughter,
her mind unsettled by the tragic fate of her husband, his granddaughter, and her husband each in turn mounted the scaffold before
him. It was the 23rd of April, 1794.
Tronchet
Although his public career had not been either so long or so notable as that of Malesherbes, Tronchet was far from an unknown man
when the King called upon him. His reputation, however, had been
made in his profession and where he touched public affairs it was
chiefly on the legal side. He was first, last, and always a lawyer.
He was born in Paris on the 23rd of March, 1726, the son of a
lawyer and destined early in life for that profession. He was called to
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the Bar in 1745 at the somewhat precocious age of 19 years. Apparently he lacked the gift of ready speech that would have enabled him
to compete with such formidable advocates as Gerbier, who was called
in the same year. So Tronchet chose the quieter and less spectacular
role of legal consultant. In this he was eminently successful and at his
death he left to his friend Poirier a collection of more than 3,000 opinions which he had delivered on all sorts of questions. It has been said
of him that "tact, penetration, a singular clairvoyance in discerning
the real difficulties in a legal question, joined to an irresistible logic for
resolving them-such were the special qualities of his talent."
Such was his life, spent with his books and his cases, in quiet and
uneventful fashion until the very eve of the Revolution. Perhaps the
first break in the even flow of his career came in 1771 when the
coup d'etat of Maupeou dispersed the Judges of the Parlement and
interrupted its sittings. This act Tronchet, Target, and most of their
colleagues held to be an attack on the independence of the Judiciary
and to evidence their resentment they refused to appear before the
new magistrates of the grand council which history calls the "Parlement Maupeou." It was no great hardship for Tronchet for he spent
his forced vacation at his beloved country place of Palaiseau indulging
himself in his favorite literary pursuits. Nor did he feel that he made
any compromise with his principles by continuing to give from time to
time his written advice to litigants and their counsel. When, upon the
accession of Louis XVI in 1774, the edicts of 1771 were repealed,
the Parlement recalled, and the ancient constitution of the Bar reestablished, he and his fellow lawyers resumed their normal lives. No
doubt he continued to add to his reputation for learning, wisdom, and
character, and probably he wished for nothing more.
But history was waiting for him. In 1789, when the Estates General were called, he received the honor of being elected without his
seeking it as one of the twenty deputies of the City of Paris to the
Third Estate.
When the Assembly on the celebrated night of August 4th destroyed the feudal regime, it nevertheless provided for the redemption
of certain of the property rights that had grown out of it. A Feudal
Committee was set up of which Tronchet was a member, and with his
usual clarity he produced a series of reports on the diverse and difficult
questions involved. His work on the complete reorganization of the
judicial system was even more outstanding. It dealt with a subject
where he felt himself thoroughly at home. While favoring the retention
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of the jury in criminal cases, he vigorously opposed from the tribune its
use in civil causes, declaring that, treated as an absolute, the theory
of a distinction between the facts and the law was "a dream, inapplicable in practice." He favored fixed seats for the judges since, said he,
"If the judge is not honest it will be vain to make him change his
place, for the seduction that will have power to reach him will follow
at a gallop." He favored also the creation of one final court of appeal
for the entire Kingdom, known then and now as the Cour de Cassation.
Much of the work to which he thus put his hand has survived, until
the present day, the vicissitudes of French politics and political history.
When the Assembly was presented with a proposal to abolish the
order of Avocats and also to establish in connection with the courts
a body of men of the law chosen by examination, having among others
the duty to defend citizens free of charge under the title of Official
Defenders, Tronchet was again heard in opposition. Some of his
arguments have a very modern ring.
He called attention to the necessity, "recognized in every time," to
have public officers charged with the direction of prosecutions and
the observance of procedure. "I thrust aside," he said, "this miserable
objection drawn from what is called privilege. Law officers will not be
a privileged class if it is the public necessity that demands that you
give to them exclusive functions, but their functions will be the privilege of society at large." "Here," he went on, "the interest of the public
is the interest of Justice. You would shudder if I should unroll before
you all the tricks of those charlatans who, under the title of official
defenders would surround the courts, abuse the confidence of the poor
and weak, lay hold of their bits of property and load them with costs."
Again the Assembly followed him; and on the 29th of March,
1791, called him to its presidency. It was during his service in that position that there came before the Assembly the question whether a man
should be permitted by will to modify the equality among his heirs
which the Assembly had decreed in case of intestacy. This, and the
reading of a discourse which Mirabeau sent to the Assembly from his
death-bed, raised the question of the origin of the right of testamentary
disposal, whether arising from the law of nature or by virtue of the
civil law. Something of the value which the deputies had learned to
attach to the opinions of Tronchet is shown by the fact, that in violation of custom and by special order, they called him from the chair
to give them his views. He agreed with Mirabeau in holding that while
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man has a natural right to dispose of his goods while living, yet the
right of property does not extend for any man beyond the limits of his
existence. It was the idea expressed by Jefferson when he wrote, "The
earth belongs to the living and not to the dead." Accordingly Tronchet
held that the power to dispose by will is drawn only from the civil law,
which in that respect has added to the law of nature. This doctrine,
challenged at the time but today in universal acceptance, led to the
enactment of Mirabeau's proposal that not more than one-tenth of
any estate might be disposed of to the prejudice of direct heirs. Nevertheless, in the discussions over the Code Napoleon, Tronchet made
this comment on so rigid a rule: "It was an abuse," he said, "of the
imagination overheated by a brilliant metaphysical theory, the destruction of all paternal authority, and an unjust equality, which forbade
all assistance to a child disfavored by nature or stricken by the fickleness of fate."
A stormier scene in the Assembly was that which followed the
flight of the King and the royal family in June and their return from
Varennes. Night and day for five days the orators of the Assembly
raged about it; Robespierre and Barr~re, notably, insisting that judicial process should be begun against the King and Queen. Tronchet,
lawyer as ever, brought the Assembly to its senses by reminding it
that it had not yet formulated any charge, defined any crime, or named
any tribunal and in that state of affairs there was nothing more to be
done than to demand an accounting from the King. Accordingly a
committee of three, headed by himself, was appointed for that purpose. It was the only and the last service he could render to the dignity
of an expiring power. Perhaps it was the recollection of this mission
and the decorum with which it was conducted that later turned the
thoughts of Louis to Tronchet as one of his defenders.
With the closing of the Constituent Assembly (Sept. 30, 1791),
Tronchet went back to Palaiseau and his books. A self-denying resolution offered by Robespierre had disqualified the members of the Assembly for seats in the Legislative Assembly that was to follow, so
neither to that nor to the National Convention was Tronchet a delegate. But whether in Paris or in the country neither he nor any other
man in France could have been at ease as he watched the onrushing
march of events.
It was at Palaiseau that he received the message from Garat, Minister of Justice, telling him that he had been chosen as a defender of the
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King. He went at once to Paris and hastened to send his reply. It ran
in part as follows:
Citizen Minister,
An entire stranger to the Court, with which I have never had
any relation, direct or indirect, I did not expect to see myself torn
from the depths of the country at the absolute retreat to which I
had given myself in order to come to unite in the defense of
Louis Capet. If I were to consult only my personal taste and my
character I would not hesitate to decline a commission of which
I know all the delicacy and perhaps the peril. . . . However that
may be, I devote myself to the duty which humanity imposes upon
me. . . . Furthermore I ask you to receive the oath which I place
in your hands and which I would like to see made public, that
whatever may be the event, I will accept no evidence of gratitude
from anyone in the world.
Some have professed to see in this language a certain degree of
caution, as of one who did not wish to compromise any former position or involve himself in any of the political consequences of his act.
He wished, they say, to burn no bridges; but it is not necessary to look
behind the fact. Whatever his feelings, he knew the danger, he accepted the duty, and he performed it with entire loyalty; protesting to
the last even after the vote was taken that under the penal laws of
France, no man could be condemned by a lesser vote than two-thirds
of those who judged him. It was a vain protest for no one could sweep
back the revolutionary sea.
After the arrest of Malesherbes, or quite probably even earlier,
Tronchet became alarmed for his personal safety and carefully concealed himself; just where and how the records do not say. Certain
it is that the agents of the Committee of Public Safety came to seize
him at his country place but were unable to find him. He did not
emerge from his hiding until after the 9th Thermidor and the fall of
Robespierre. Soon thereafter he was called back to public service.
Under the new Constitution of 1795, superseding the one framed
by the Constituent Assembly on which Tronchet had labored, Tronchet was elected by the department of Seine et Oise to the legislative
body and shortly to the Council of Ancients, of which he became in
succession Secretary and President. Again he was at work on various
revisions of the laws dealing with persons and property. But even as
he labored, Bonaparte came back from Egypt, and on the 18th
Brumaire, the Directory gave way to the Consulate.
One of the first acts of Bonaparte as Consul was to direct the
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framing of a civil code for the entire country. It was not a new proposal
and France with its multiplicity of local laws and jurisdictions had
long been waiting for its accomplishment. Tronchet and two others
were appointed as jurisconsults to assist. Without going into detail it
is enough to say that the first hasty effort was not accepted, but under
the drive of Napoleon the work was resumed and brought to its final
success in the Code Napoleon. Speaking of it while at St. Helena,
Napoleon is reported by Las Cases to have said, "Tronchet was the
soul of the civil code, as I was its demonstrator. He was gifted with a
singularly profound and correct understanding, but he could not
descend to developments." This last phrase is not very clear unless
it be taken to mean that Napoleon was drawing the distinction between
the learning of a lawyer and the foresight of a statesman.
Meantime Tronchet had been elevated to the Cour de Cassation
and on 24 Pluviose, An IX (Feb. 1801), Bonaparte, as First Consul,
nominated to the Senate for the first of the three vacant places "the
Citizen Tronchet, the first jurisconsult of France, President of the
tribunal of Cassation." Then followed in 1804 as a further evidence
of Napoleon's esteem, the Cordon of Grand Officer of the Legion of
Honor.
He was 75 years of age when he was elected to the Senate and
compelled to leave his work and his colleagues on the Cour de Cassation. But he received the notice of his election as an order "to which
he ought to sacrifice his personal attachments," and as an honor which
he wished to share with the entire class of Citizens "who are consecrated to the study of the laws."
If ever there lived a man who took the law for his mistress and
followed her with unswerving devotion it was Tronchet. He dabbled
in literature, writing a tragedy of Cato, a sketch of the establishment
of Mohammedanism, translations in verse of Ariosto, Milton, Thomson, and the like. But they were pure diversions, and when he left
his manuscripts to his friend, Denon, it was with the strict injunction
that they should not be published; "never having had," he said, "the
design of pretending to add the title of a litterateur to the feeble reputation I have been able to acquire as a jurisconsult." Even the distractions of domestic life were absent. He did not marry until he had
reached his sixty-eighth year; and three years later Mme. Tronchet
died. Tronchet survived her for nine years, dying in 1806.
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In view of their lack of forensic experience, one can understand
why Malesherbes and Tronchet wished to associate with themselves a
spokesman able to contend on even terms with the fiery orators of the
Convention. The man on whom their choice fell was well suited to
the task. Raymond de Seze, who long outlived his colleagues, was
born in Bordeaux on the 20th of September, 1749. His father, Jean,
was a lawyer of standing at the Bar of that city and Raymond was the
fourth of nine sons, all of whom distinguished themselves. He early
determined to follow in the footsteps of his father and came to the
Bar with the fixed ambition to be the first among the barristers of his
native province. It cost him no little effort to modify this purpose
when wider fields opened before him.
In the year 1778 he made his first visit to Paris and made many
worthwhile friends in influential circles. When he returned to Bordeaux the then celebrated advocate, Gerbier, wrote and pressed him
to settle in Paris. De Seze declined, saying that in great theatres there
were great storms and he preferred a quieter atmosphere. Gerbier
wrote him again urging him to change his mind and told him that he,
Gerbier, was about to retire and that he had at the moment "une trs
belle et tr~s grande cause" in which he would try to secure the employment of de Seze. It looked like a golden opportunity, but the young
provincial was still unpersuaded.
His final change of mind followed on a brilliant defense in 1782
of the Marquise d'Anglure whose legitimacy was being attacked by her
envious and greedy collateral kinsmen. The lady had been raised in
Paris and had many highly placed friends who watched her case with
sympathetic interest. When her victory had been achieved no less a
person than Vergennes, the Foreign Minister, sent word to de Seze
that he would like to see him attach himself to the Paris Bar. This
shook de Seze, as well it might. But further to assure himself he gathered a collection of his speeches and arguments and sent them to
Target-who was later to decline the defense of the King-asking his
candid opinion as to their merits, and his advice about the proposed
change. It was rather an extraordinary request, and when made to a
senior by a junior at the Bar might be expected to provoke no more
than a kindly word or perhaps a complimentary reply. But Target
went further. He replied with warmth that the merit of these speeches
was such that they should set de Seze entirely at rest as to his future;
and, much as Gerbier had done before, he promised that on his own
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approaching retirement he would do his best to send his cases to
de Seze.
There was no excuse for further delay, and the plunge was taken.
No newcomer at any Bar has ever achieved a more prompt and brilliant success. He was fortunate in having as his first case at the tribunal
of the Chatelet a controversy between the daughters of the philosopher
Helvetius in relation to their shares of his estate. The name of Helvetius was sufficient alone to attract public attention to the controversy.
The client of de Seze was Mme. d'Andlau. While the case was described in the press as "very unpromising from a legal point of view"
de Seze was declared to have carried it off for his client with "unexampled 6clat."
Retainers rushed in upon him and the Revolution found him in the
full tide of his professional career. Perhaps his first brush with the
Revolution was his defense of de Besenval, former commander of the
Swiss Guards and later commander of the troops that were concentrated on Paris at the time of the taking of the Bastille. After it had
fallen de Besenval threw up his command and was proceeding to his
native Switzerland under a letter of safe conduct when he was arrested
on the way by the National Militia and carried to Paris. There, in spite
of the demand of the Swiss Republic for his release-a demand which
was supported by Necker-he was put on trial at the Chatelet on
charges of high treason. Thanks to the skill and eloquence of de Seze
he was acquitted and Paris rang again with the lawyer's fame. As a
mark of approbation the King of Poland bestowed on de Seze a gold
medal of honor.
This, then, was the man whom Malesherbes and Tronchet proposed to Louis as the third of his defenders. It was well after midnight
when Malesherbes came to his house to tell him that he had been
chosen. De Seze had already retired, but recognizing the distinguished
caller from the window, he promptly admitted him. The language in
which de Seze accepted the employment shows the temper of the man.
"Before going to bed," he said to Malesherbes, "I had read in the evening Journal a decree of the Council General which declared that the
defenders of the King once having entered The Temple should not go
out again except in company with his Majesty. I regard this decree as
an act of outlawry against the defenders of the King-I pledge myself
to him with all my heart." That this infamous decree was not later
enforced takes nothing from the courage shown by de Seze in his
willingness to defy it.
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When the trial was over he joined Malesherbes at the latter's
country seat but later returned to his own estate at de Brevannes, near
Paris. There it was that on the 20th of October, 1793, four days after
the execution of Marie Antoinette, the agents of the Committee of
Public Safety with their drawn swords came to seize him. He was
taken first to the terrible and crowded La Force, and later to the no
less horrible prison of the Picpus under whose very windows the assassination of the prisoners went on. The ditch into which the bodies were
thrown was dug nearby, so that the unhappy inmates of the prison
could see at one and the same time their waiting scaffold and their
yawning tomb.
Nevertheless the courage of de Seze did not desert him. He studied
English with his fellow prisoners at La Force, Italian with those at
the Picpus, although day by day the ranks of his teachers and companions shrank as the lists of the condemned were read. He annotated
a chapter of Montaigne's headed, "To be a philosopher is to learn
how to die." There he awaited with calmness, and perhaps with little
hope, the day when he too would hear his name read out; when he too
would be transported to the Conciergerie and thence to the dread
Tribunal of the Terror. There may even have reached his ears the
threat of Fouquier-Tinville to the effect that very soon there could be
put up on the doors of all the prisons the sign "This house to let."
But after weary months there came the counter-revolution of the
9th Thermidor (July 27, 1794). Robespierre, St. Just, Fouquier-Tinvile, and others were seized and the guillotine grew red again with the
blood of its former masters. The Terror was over and the prison gates
swung open for de Seze and those who still remained. Truly, it must
have seemed a passage from death to life.
De Seze resumed the work of his profession, although he abstained
from attracting notice to himself by appearing in public places. He
was recognized once in passing near the Bourse in Marseilles and all
those present took off their hats in silent tribute to the lawyer who had
defended the King. He was still however a convinced and thoroughgoing monarchist and a believer in the old regime. He was not of the
sort that could easily shift sail to the passing wind. So the Directory,
the Consulate, and the Empire came and went without any participation on his part; and when the Parlement of Paris was finally dissolved
he consulted his inclinations and retired forever from the Bar to bury
himself in his retreat. He was narrowly watched, no doubt, for
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Napoleon as late as 1814 expressed the suspicion that conspiracies
were hatching at the house of the advocate, de Seze.
Yet fate was preparing still another chapter in his career for on
the fall of Napoleon and the restoration of the Bourbons Louis XVIII
was to make signal proof of his gratitude for the services his family
had received. He loaded de Seze with honors. He was made first
President, for life, of the Court of Cassation, the highest court in
France; a Chevalier of Malta; Commander of the Order of The Holy
Spirit and Grand Treasurer of the Orders of the King. And while
these honors were still fresh upon him there came the Hundred Days
and he followed his King into exile at Ghent; taking with him, it is
said, the surviving daughter of Louis XVI to place her under the
King's protection. Waterloo arrived; the Bourbons returned; and with
them came de Seze to receive still further evidence of the Royal favor.
In August 1815 he was made a Peer of France and in May 1816 he
was elected to the French Academy as Malesherbes had been some
forty-one years before. In August 1817 he was created a Count, and
he continued, of course, to hold until his death his high judicial post.
There is a charming note preserved that came to him with a snuff
box from Louis XVIII. "I have learned, Monsieur, with great pleasure
that you wish to turn yourself to tobacco. In order to encourage you
in this excellent sentiment I send you a snuff box, the only one worthy
to be offered to M. de Seze." It was adorned with a portrait of Louis
XVI.
Thus honored he rounded out his life. He died ripe in years on the
second day of May 1828 at the age of 79 of a "fluxion de poitrine,"
which I take to have been what is now called pneumonia. As a last
mark of respect and gratitude Charles X ordered a monument to be
erected to him in the Madeleine, but for some reason the kingly purpose seems never to have been carried out.
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